STATE OF FLORI DA
DI VI S| ON OF ADM NI STRATI VE HEARI NGS
DEPARTMENT OF HEALTH,
Petiti oner,
VS. Case No. 04-3643PL

SANDRA BLANKENSHI P,

Respondent .
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RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case

before Larry J. Sartin, an Adm nistrative Law Judge of the
D vision of Adm nistrative Hearings, on Decenber 8, 2004, in
Stuart, Florida, and on Decenber 20, 2004, by conference

t el ephone call.

APPEARANCES

For Petitioner: Robert E. Fricke, Esquire
D ane K. Kiesling, Esquire
Department of Health
4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

For Respondent: Sandra Bl ankenshi p, pro se
Post OFfice Box 6181
Stuart, Florida 34997

STATEMENT OF THE | SSUE

The issue in this case is whether Respondent, Sandra
Bl ankenshi p, conmtted the violations alleged in an Anended

Adm ni strative Conplaint issued by Petitioner, the Departnent

of



Health, and, if so, what disciplinary action should be taken
agai nst her.

PRELI M NARY STATEMENT

In a two-count Amended Adm nistrative CbnplaintE]dated
June 15, 2001, the Department of Health (hereinafter referred to
as the "Departnent") charged Sandra Bl ankenship with having
vi ol ated statutory and rul e provisions governing the conduct of
mdw fery in Florida. M. Bl ankenship disputed the factual
all egations in the Arended Adm ni strative Conpl aint by executing
an Election of Rights formin which she requested a formnal
adm ni strative hearing before the D vision of Adm nistrative
I—Iearings.EI

Ms. Bl ankenship's request for hearing was filed with the
Di vision of Administrative Hearings on October 6, 2004,EI for the
assignnment of an adm nistrative |aw judge to conduct an
evidentiary hearing. The matter was desi gnated DOAH Case
No. 04-3643PL and was assigned to the undersigned.

By Notice of Hearing entered October 19, 2004, the final
hearing of this case was schedul ed to commence Decenber 8, 2004,
in Stuart, Florida.

On Novenber 30, 2004, a Joint Wtness List, Joint Records
Stipulation,E]and Motion on Facts Agreed Upon were filed. 1In the
Motion on Facts Agreed Upon, which was granted at the

commencenent of the final hearing, the parties nade certain



stipul ations concerning Count | of the Anended Adm nistrative
Conmplaint. Essentially, M. Blankenship w thdrew her assertion
that she disputed the facts concerning Count |I. Her stipulation
concerning Count | is hereby incorporated into this Reconmended
Order by reference.

On Decenber 6, 2004, the Departnment filed a corrected
Amended Administrative C‘orrplaint.EI

At the portion of the final hearing conducted on
Decenber 8, 2004, the Department presented the testinony of
S.B., a former patient of M. Blankenship (hereinafter referred
to as "Patient S.B."); Jannie Gchia, Ph.D., CN M (accepted as
an expert in mdw fery); and Neil Carter Boland, MD. (accepted
as an expert in obstetrics and gynecology). The Departnent al so
had admtted 12 exhibits and had judicial notice taken of the
pertinent statute and rule governing this matter.

Ms. Bl ankenship testified on her own behalf and had one exhibit
adm tted.

At the conclusion of the portion of the hearing conducted
on Decenber 8, 2004, Ms. Bl ankenship requested | eave to present
the testinony of Tammy Livak. Wth the agreenent that the
Department would be allowed to call a rebuttal wtness,

Ms. Bl ankenship's request was granted.
On Decenber 20, 2004, the hearing was reconvened by

t el ephone conference. Ms. Bl ankenship presented the testinony



of Ms. Livak, and the Departnent presented in rebuttal the
testinmony of Cathy Giffin, RN, CN M, concluding the fina
hearing. A Transcript of this portion of the hearing was filed
on January 3, 2005.

By Notice of Filing of Transcript issued January 14, 2005,
the parties were infornmed that the Transcript of the portion of
the final hearing conducted on Decenber 8, 2004, had been fil ed.
The parties were also informed that they had until January 24,
2005, to file proposed reconmmended orders. Both parties filed
post - hearing argunent, which has been fully considered in
entering this Recommended Order

FI NDI NGS OF FACT

A. The Parti es.

1. The Departnent is the agency in Florida responsible for
regul ating the practice of mdw fery pursuant to Chapters 20,
456, and 467, Florida Statutes (2004).EI

2. M. Blankenship is and has been at all tines materi al
hereto a licensed mdwife in the State of Florida, having been
i ssued |icense nunber MW 0091. Ms. Bl ankenship finished her
training in May 1998 and received her Florida mdw fery |icense
effective July 7, 1998.

B. Pati ent S. B.

3. Patient S.B., who was 34 years of age, having been born

on January 22, 1964, visited Ms. Bl ankenshi p, who was then



practicing mdwi fery at Tree of Life Maternity Services, Inc.
(hereinafter referred to as "Tree of Life"), in | ate Decenber
1998. Patient S.B. went to Tree of Life because she was
pregnant and was highly notivated to have an out-of-hospital
vagi nal birth. The purpose of her visit to Tree of Life was to
arrange for prenatal and delivery services.

4. This was not Patient S.B.'s first pregnancy. She had
given birth to a son on Septenber 28, 1995. That delivery was
made by cesarean section (hereinafter referred to as "C
Section") after a long attenpt at vaginal delivery. Patient
S.B. was in |abor between 24 and 30 hours before the G Section
was perforned.

5. Patient S.B. and Ms. Bl ankenship discussed at |ength
the services Patient S.B. would receive. Patient S B. was asked
gquestions about her nedical history, regular and obstetrical,
whi ch she answered. |In particular, Patient S.B. inforned
Ms. Bl ankenship of the difficult birth of her son, including the
fact that he had been delivered by C—Section.IZI

6. Following her initial visit, Patient S.B. began
receiving prenatal care at Tree of Life on a nonthly basis
initially and, as her "due date" for her baby's birth
approached, nore frequently.

7. During the early norning hours of July 9, 1999, Patient

S. B. began having | abor pains. Acconpani ed by her husband,



Patient S.B. arrived at Tree of Life at approximately 6:00 a. m
She was havi ng noderate contractions, four to five mnutes
apart, and her cervix was dilated five centineters.

8. Patient S.B. was nonitored every hour after her
arrival .

9. Fromapproximately 12:45 p.m until 3:00 p.m, Patient
S.B. relaxed in a tub of water. Part of that tine she was noted
to be sleeping. Her contractions continued to be noderate. At
3:00 p.m, Patient S.B. exited the tub.

10. Between her arrival at 6:00 am and 7:45 p.m, S.B.'s

cervix had dilated as foll ows:

6:00 a. m 5to 6 centineters
11: 00 a. m 7 centineters
12:30 p. m 8 centineters
3:00 p.m 9 centineters
7:30 p.m 9 centineters
7:45 p.m 9 centineters
11. In order for delivery to occur, the nother's cervix

nmust be dilated ten centineters, which is referred to as being
"conplete.” Once the nother becones conplete, the baby's head,
absent obstruction, should be able to nove past the m d-point of
t he pel vis.

12. A baby's progress is neasured, both before and after
t he not her becones conplete, fromthe m d-point of the pelvis,
which is the narrowest part of the nother's cervix. The

| ocation of the baby's head above the m d-point of the pelvis is



measured in centinmeters and is referred to as "mnus stations."
Therefore, if the baby's head is two centineters above the m d-
point, it is said to be at "mnus-two station.”™ The |ocation of
t he baby's head bel ow the m d-point of the pelvis is also
measured in centineters and is referred to as "plus stations."”
Therefore, if the baby's head is two centineters bel ow the m d-
point, it is said to be at "plus-two station."”

13. \When Patient S.B. becane conplete is not specifically
noted on the Labor Sheet or Progress Notes kept by Ms.

Bl ankenship during Patient S.B.'s attenpted delivery. Nowhere
did Ms. Bl ankenship note specifically that Patient S. B. was
"conplete” or dilated ten centineters.

14. Neither party proved precisely when Patient S B. was
dilated to ten centinmeters, or conplete. Dr. G chia believed
that Patient S.B. was conplete at approximately 8:00 p. m
Dr. Gchia s opinion was based, in part, upon a note indicating
that Patient S.B. was at plus-one station at 7:25 p.m
Dr. Giffin's reliance upon the note, however, is m splaced.

15. It is doubtful how accurate Ms. Bl ankenship's
estimates of the stations reached by the baby were, based upon
the fact that she noted that the baby's head had reached a pl us-
three or plus-four station by 11:30 p.m, but the baby's head
was only at a plus-one station when Patient S.B. was |ater

exam ned in the hospital by Dr. Neil Bol and.



16. Dr. Gchia also based her opinion on a note that
Ms. Bl ankenship had had Patient S.B. start pushing at 8:00 p. m
Dr. Gchia concluded that Patient S.B., if she were pushing, was
conplete and had, therefore, entered what is referred to as
"second stage labor." Again, Dr. Gchia' s reliance on the
8:00 p.m note is m splaced.

17. As expl ained by Ms. Bl ankenship, Patient S.B. had
i ndi cated at approximately 8:00 p.m that she had the urge to
start pushing. Accordingly to Ms. Bl ankenship, Patient S.B. was
still dilated to only nine centineters, but she believed that,
wi th pushing, she would becone conpl ete.

18. After allowng Patient S.B. to make sone effort to
push, M. Bl ankenship determ ned that her effort was poor and,
therefore, instructed her to stop for a while. Wile she wote
on her Labor Sheet that she was having Patient S.B. rest for "20
mnutes,"” in fact, Patient S.B. rested nmuch | onger, not
begi nning to actively push again until 9:30 p. m

19. Although the precise point in time when Patient S.B
becane conpl ete was not proved, it can be said that it did take
pl ace at sone point after 7:25 p.m and before, or at, 9:30 p. m
This conclusion is supported by Dr. Bol and, who assuned t hat
Patient S.B. began second stage |abor at 9:30 p.m rather than

attenpt to identify a precise earlier point in time. B



20. Although the accuracy of the stations of the baby's
| ocation noted by Ms. Bl ankenship are questionabl e and not
supported by the weight of the evidence,E]NB. Bl ankenshi p
genui nely believed that the baby was at the follow ng stations

at the noted tines:

7:25 p.m pl us-one station
9:30 p.m pl us-two station
11: 30 p. m pl us-three/ four station

"W th pushes”

21. At mdnight Ms. Blankenship inforned Patient S. B
that, if she did not deliver by 12:30 a.m, July 10th, she would
have her transported to a hospital due to maternal exhaustion.
Patient S.B. agreed.

22. At 12:25 a.m a "911 call" was nade to arrange to have
Patient S.B. transported to a |ocal hospital. She was picked up
at 12:30 a. m

23. Patient S.B. was not attended to by a physician until
1:30 a.m, an hour after |eaving Ms. Bl ankenship's care.

C. Failure to Progress in Descent.

24. Although testinmony was offered at the final hearing
concerni ng whet her Patient S.B. should have delivered within two
hours of beginning stage two | abor, the only all eged deficiency
in Ms. Blankenship's treatnment of Patient S.B. contained in the
Adm ni strative Conplaint is that "Patient S.B.'s second stage of

| abor exceeded two (2) hours wi thout progress in descent (the



downwar d novenent of the baby)." Due to this alleged
deficiency, the Departnent concluded that Ms. Bl ankenship
violated Florida Adm nistrative Code Rule 64B24-7.008(4)(i)1,
when she failed to consult with, or refer or transfer Patient
S.B. to, a physician.

25. Ms. Bl ankenship believed that, based upon her
conclusion that the baby had noved from plus-two station at
9:30 p.m to a plus-three or plus-four station at 11:30 p.m,
Patient S.B., after beginning second stage | abor, had progressed
in descent and, therefore, her referral to a physician was
tinmely.

26. The term"progress in descent," however, is a
technical termwhich in the practice of mdw fery requires nore
than just the novenent of the baby which Ms. Bl ankenship
m st akenly believed she was w t nessi ng.

27. Based upon standards established by the American
Col | ege of Qobstetricians and Gynecol ogi sts (hereinafter referred
to as the "ACOG'), for, anong other things, the practice of
m dwi fery, progress in descent after two hours contenpl ates
that, once a nother becones conplete, the baby should be born
within two hours or, if not, that the mdwife will consult with
or refer or transfer the nother to, a physician.

28. Ms. Bl ankenship failed to conply with the ACOG

acceptabl e definition of progress in descent. Assum ng that
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Patient S.B. becane conplete as late as 9:30 p.m, she was not
transferred to the hospital until 12:30 p.m, three hours later,
and was not seen by a physician until 1:30 p.m, four hours
later. While Ms. Blankenship believed that the baby's head was
nmovi ng downward during this tinme, that perceived novenent did
not constitute "progress in descent.”

D. Ml practice |Insurance.

29. The parties stipulated that Ms. Bl ankenship did not
have mal practice i nsurance from February 24, 1999, to July 10,
1999, and that she did not informPatient S.B. that she did not
have mal practice insurance while Patient S.B. was in her care.

30. Ms. Bl ankenship did not, however, intentionally
deceive Patient S.B. Rather, she had incorrectly believed that
her mal practice insurance had been nmai ntai ned by a business
associ at e.

CONCLUSI ONS OF LAW

A.  Jurisdiction.

31. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (2004).

B. The Burden and Standard of Proof.

32. In the Anended Adm nistrative Conplaint, the

Departnment is seeking the inposition of, anbng ot her penalties,

11



the revocation or suspension of Ms. Bl ankenship's license to
practice mdwifery in Florida. Therefore, the Departnent has

t he burden of proving the allegations in the Amended

Adm ni strative Conplaint by clear and convincing evidence. See

Depart ment of Banking and Finance, Division of Securities and

| nvestor Protection v. Osborne Stern and Co., 670 So. 2d 932

(Fla. 1996); Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987);

and McKinney v. Castor, 667 So. 2d 387 (Fla. 1st DCA 1995).

33. Cear and Convincing evidence has been defined as
evi dence which

requires that the evidence nust be found to
be credible; the facts to which the

W tnesses testify nust be distinctly
remenbered; the testinmony nmust be precise
and explicit and the wi tnesses nust be

| acking in confusion as to the facts in

i ssue. The evidence nust be of such wei ght
that it produces in the mind of the trier of
fact a firmbelief or conviction, wthout
hesitancy, as to the truth of the

al | egations sought to be established.

Slonowitz v. V&l ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

C. The Charges Agai nst Ms. Bl ankenshi p; Section
467.203(1)(f), Florida Statutes.

34. The grounds proven in support of the Departnent's
assertion that Ms. Bl ankenship's license should be revoked or
suspended nust be those specifically alleged in the

Adm ni strative Conplaint. See, e.g., Cottrill v. Departnent of

| nsurance, 685 So. 2d 1371 (Fla. 1st DCA 1996); Kinney v.

12



Departnment of State, 501 So. 2d 129 (Fla. 5th DCA 1987); and

Hunter v. Departnment of Professional Regul ation, 458 So. 2d 842

(Fla. 2nd DCA 1984). Due process prohibits the Departnment from
taking disciplinary action against a |licensee based on matters
not specifically alleged in the charging instrunent, unless

those matters have been tried by consent. See Shore Vill age

Property Omers' Association, Inc. v. Departnent of

Envi ronnmental Protection, 824 So. 2d 208, 210 (Fla. 4th DCA

2002); and Del k v. Departnent of Professional Regulation, 595

So. 2d 966, 967 (Fla. 5th DCA 1992).
35. The specific charges contained in the Arended
Adm ni strative Conplaint are based upon all eged viol ati ons of
Section 467.203(1)(f), Florida Statutes, which provides
authority for the Departnment to take disciplinary action against
the mdw fery license of any person who commits the foll ow ng
proscribed pertinent act:
(f) Engaging in unprofessional conduct,
whi ch includes, but is not limted to, any
departure from or the failure to conform
to, the standards of practice of mdw fery
as established by the departnent, in which
case actual injury need not be established.
36. In particular, the Departnent alleged in Count | of
t he Arended Admi ni strative Conplaint that Ms. Bl ankenship
vi ol ated Section 467.203(1)(f), Florida Statutes, by treating

Patient S.B. "without first advising Patient S.B. of the |ack of

13



mal practice i nsurance, thereby depriving Patient S.B. with the
opportunity to reconsider continuing the use of Respondent's
m dwi fery services . "

37. In Count Il of the Anmended Adm ni strative Conpl aint,
the Departnent alleged that Ms. Bl ankenship violated Section
467.203(1)(f), Florida Statutes, because she all owed Patient
S.B. to continue in the second stage of |abor for in excess of
two hours w thout progress in descent and w thout consulting

with, or referring or transferring Patient S.B. to, a physician.

D. Count |; Failure to Advise of the Lack of Ml practice
| nsur ance.

38. In support of the allegation that M. Bl ankenship
vi ol ated Section 467.203(1)(f), Florida Statutes, contained in
Count | of the Anmended Adm nistrative Conplaint, the Departnent
has argued that the "standard[] of practice of mdw fery as
establ i shed by the departnent”™ which she violated by not
informng Patient S.B. of her |lack of mal practice insurance, is
found in Section 467.014, Florida Statutes. That statutory
provi sion provides the foll ow ng:
A licensed mdw fe shall include in the
i nformed consent plan presented to the
parents the status of the mdw fe's

mal practi ce insurance, including the anount
of mal practice insurance, if any.

14



39. M. Blankenship did not dispute the allegation of the
Amended Admi ni strative Conplaint that, at the tine of her
treatment of Patient S.B., she did not have mal practice
i nsurance and that she did not so informPatient S. B
Therefore, M. Blankenship, clearly and convincingly failed to
conply with Section 467.014, Florida Statutes.

40. The foregoi ng concl usi on, however, does not support a
conclusion that Ms. Bl ankenship thereby violated Section
467.203(1)(f), Florida Statutes, as alleged in the Anended
Adm ni strative Conplaint. |In order to conclude that
Ms. Bl ankenship violated Section 467.203(1)(f), Florida
Statutes, the Departnent was required to prove that she "engaged
i n unprofessional conduct.”™ In order to show that she engaged
i n unprofessional conduct, it was necessary that the Departnent
prove that Ms. Bl ankenship "depart[ed] from or . . . fail[ed]
to conformto, the standards of practice of mdw fery as
established by the departnent . . . ." This the Departnent did
not do.

41. \What the Departnment proved was that M. Bl ankenship
had failed to follow a statutory directive; it did not prove
that that statutory directive constitutes a "standard of
practice . . . established by the departnent” as intended by the

Legi sl ature.
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42. This conclusion is supported by the fact that the
Legi slature has defined the following act in Section 467. 203,
Florida Statutes, as an act for which the Departnent nmay take
disciplinary action: "WIIfully or repeatedly violating any
provision of this chapter . . . ." 8467.203(1)(i), Fla. Stat.
The Legi sl ature has, therefore, concluded that only willful and
repeated viol ations of the general provisions of Chapter 467,
Florida Statutes, are disciplinable and not an isol ated
violation like the one the Departnent proved Ms. Bl ankenship
conmi tted.

43. Based upon the foregoing, it is concluded that the
Department failed to prove clearly and convincingly that
Ms. Bl ankenship committed the violation alleged in Count | of
t he Arended Adm ni strative Conpl aint.

E. Count Il; Failure to Refer.

44. I n support of the allegation that M. Bl ankenship
vi ol ated Section 467.203(1)(f), Florida Statutes, contained in
Count 1l of the Amended Adm nistrative Conpl aint, the Departnent
has argued that the "standard[] of practice of mdw fery as
established by the departnent”™ which she violated is contained
in Florida Adm nistrative Code Rule 64B24-7.008(4)(i)2). That
rul e provides the foll ow ng:

(4) Risk factors shall be assessed

t hroughout | abor to determ ne the need for
physi ci an consul tation or energency

16



transport. The mdw fe shall consult, refer
or transfer to a physician if the follow ng
occur during labor, deliver, or imediately
thereafter:

(i) Failure to profess in active |abor:

2. Second stage: nore than 2 hours
Wi t hout progress in descent.

45. The term"progress in descent” is a technical term
which in the practice of mdw fery requires nore than just the
novenent of the baby.

46. Based upon standards established by the ACOG nore
than two hours w thout progress in descent contenpl ates that,
once a not her becones conplete, the baby should be born within
two hours or, if not, that the mdwife will consult with, or
refer or transfer the nother to, a physician.

47. Wiile Ms. Bl ankenship argued that she was in
conpliance with the standard of practice established in the
rule, she failed to conply with the ACOG acceptabl e definition
of progress in descent. At |least three hours after Patient S. B
became conplete, delivery had not occurred and Ms. Bl ankenship
had not referred her to a physician.

48. Based upon the foregoing, it is concluded that the

Department proved clearly and convincingly that Ms. Bl ankenship

17



commtted the violation alleged in Count Il of the Anended
Adm ni strative Conpl ai nt.

F. Appropriate Disciplinary Action.

49. The Departnent is authorized, upon finding a violation
of Section 467.203(1), Florida Statutes, to inpose the
di scipline specified in Section 467.203(2), Florida Statutes,
whi ch ranges fromrevocation to a reprinand.

50. Florida Adm nistrative Code Rul e 64B24-8. 002 sets
forth the follow ng guidelines concerning violations related to
standards of practi ce:

(4) The follow ng guidelines shall be
used for the disposition of disciplinary
cases involving specific types of
vi ol ati ons:

(c) For violations related to standards
of practice regarding:

3. Any act of negligence or departure from
standards of practice established by |aw or
rul e.

For a first offense, a reprimand, a fine up
to $200, probation or suspension; for a
second of fense, probation and a fine up to
$400 per offense, a requirenent to work
under the supervision of a preceptor during
probationary period until deened safe to
practice al one or revocation, or any

conbi nation thereof; for a third offense, a
fine up to $1000 and revocati on.

18



51. Florida Admi nistrative Code Rule 64B24-8.002(1),
requires that the Departnent take into consideration the
foll owi ng factors:

(a) The severity of the offense;

(b) The danger to the public;

(c) The nunber of repetitions of
of f enses;

(d) The length of time since date of
vi ol ati on;

(e) The nunber of disciplinary actions
t aken agai nst the licensee;

(f) The length of tinme |licensee has
practi ced;

(g) The actual danmage, physical or
otherwi se, to the patient;

(h) The deterrent effect of the penalty
i nposed;

(1) Any efforts for rehabilitation;

(j) Any other mtigating or aggravating
ci rcumnst ances.

52. Based upon the foregoing, the suggested penalty for
Ms. Bl ankenship's violation of the standards of practice, a
first offense, is "a reprimand, a fine up to $200, probation or
suspension, " absent consideration of the factors specified in
Fl orida Adm nistrative Code Rule 64B24-8.002(1). Taking into
account those factors, a suspension of one year, followed by
probation for two years is an appropriate penalty in this case,
not revocation, which the Departnment has suggested w thout
expl anat i on.

53. Although the evidence failed to prove that

Ms. Bl ankenship was responsible for the baby's death in this

19



case, there was harm caused to Patient S.B. in that she was

all owed to reach maternal exhaustion before being transported to
the hospital. |In mtigation, M. Blankenship's care of Patient
S.B. took place al nost six years ago, she had just obtained her
license, and there is no evidence that she has had any ot her
violation of the standards of practice.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMENDED that a final order be entered by the
Depart nment:

1. Dismssing Count | of the Anended Adm nistrative
Conpl ai nt ;

2. Finding that Sandra Bl ankenship viol ated Section
467.203(f), Florida Statutes, as alleged in Count Il of the
Amended Adm ni strative Conplaint; and

3. Suspending Ms. Blankenship's mdw fery license for a
period of one year fromthe date the final order and placing her

Iicense on probation for two years thereafter
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DONE AND ENTERED this 18th day of February, 2005, in

Tal | ahassee, Leon County, Florida.

LARRY J. SARTI N

Adm ni strative Law Judge

Di vision of Administrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www, doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 18th day of February, 2005.

ENDNOTES

'/ Assuming that the Arended Adnministrative Conplaint replaced
an original Adm nistrative Conplaint, no explanation of when the
original Adm nistrative Conplaint was issued or the extent to
which it was anmended was given by the parties.

’/  Ms. Bl ankenshi p executed her request for an evidentiary
heari ng on January 5, 2004. No explanation was given as to why
it took until January 5, 2004, for Ms. Bl ankenship to execute her
request for hearing when the Amended Adm nistrative Conplaint had
been signed June 15, 2001. Nor did either party raise any issue
concerning this | apse.

°/ Again, no explanation of what took place between January 5,
2004, when Ms. Bl ankenshi p requested an evidentiary hearing, and
the date the matter was filed with the Division of Adm nistrative
Hearings, COctober 6, 2004, was given by the parties.

‘/ The parties stipulated to the entry into evi dence of:

(a) all nedical records regarding S.B. (the patient who is the
focus of this matter) from Ms. Bl ankenship's various offices
and/or relocations; (b) nmedical records regarding S.B. from

Col unmbi a Medi cal Center regarding delivery records of Neil C.
Boland, M D.; (c) fetal heart tracings printed July 10, 1999, at
Col unmbi a Medical Center; and (d) M. Bl ankenship's response to

t he Departnent's conpl aint.
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°/  The only correction nmade by the Departnent was to include a
copy of page 3 of the Anended Adm nistrative Conplaint, which had
not been included with the Amended Admi nistrative Conplaint filed
with the Division of Adm nistrative Hearings on Cctober 6, 2004.

°/  The statutes and rules relevant to this matter are those in
exi stence in 1999. Therefore, all further references to statutes
or rules in this Recommended Order shall be to the 1999 version
unl ess ot herw se i ndi cat ed.

‘I Dr. Gchia found fault in her review of this matter with the
anount of information Ms. Bl ankenship obtai ned about S.B.'s C
Section. She described her concerns in a witten opinion she
provided to the Departnent (Petitioner's Exhibit 3) and gave sone
testimony on the subject at the final hearing. Dr. Neil Boland
al so gave testinony concerning whether Ms. Bl ankenship properly
reviewed Patient S.B.'s nedical records of her C Section. Those
suggested shortcom ngs were not alleged in the Anmended

Adm ni strative Conplaint and, therefore, are not relevant to this
matter. See Shore Village Property Owmers' Association, Inc. v.
Departnment of Environnental Protection, 824 So. 2d 208, 210 (Fl a.
4th DCA 2002); Cottrill v. Departnment of Insurance, 685 So. 2d
1371, 1372 (Fla. 1st DCA 1996); and Delk v. Departnent of

Pr of essi onal Requl ation, 595 So. 2d 966, 967 (Fla. 5th DCA 1992).
Nor was the testinony of Dr. G chia or Dr. Boland concerning this
matter credited.

°/ Wile Dr. Boland also indicated that he assunmed that Patient
S.B. was conplete at 8:00 p.m, he, like Dr. Gchia, based this
testimony on his inconplete understanding of Ms. Bl ankenship's
Labor Sheet notes.

°/  Based upon Dr. Boland's testinony and his exanination of

Patient S.B., the baby did not progress beyond a pl us-one
station.
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COPI ES FURNI SHED:

Robert E. Fricke, Esquire

D ane K. Kiesling, Esquire
Department of Health

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

Sandra L. Bl ankenship
Post O fice Box 6181
Stuart, Florida 34997

R S. Power, Agency Cerk
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Timothy M Cerio, General Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Dr. John O Agwunobi, Secretary
Departnent of Health

4052 Bal d Cypress Way, Bin A00
Tal | ahassee, Florida 32399-1701

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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